
OPTICON SENSORS EUROPE B.V.

This disclaimer is applicable for any and all (technical) information provided 
by Opticon Sensors Europe B.V. (“Opticon”) to you, the company you may 
represent and/or your Affiliates via Opticon’s website or otherwise. When 
you access, read or process the information provided to you by Opticon, 
you explicitly accept the contents of this disclaimer in full. Not reading or 
understanding the contents of this disclaimer is for your own risk and account.

1. DEFINITIONS

1.1 The following definitions apply to this disclaimer:

 Affiliate means any other entity which directly or indirectly Controls, is 
Controlled by, or is under the direct or indirect common Control with a 
party from time to time; 

 Confidential Information means all information which Opticon or its 
Affiliates provide to you or your Affiliates, directly or indirectly, whether in 
oral, electronic or written form, and includes all materials, presentations, 
formulae, calculations processes, know-how, trade secrets or other 
information, including, without limitation, proprietary information and 
materials (whether or not patentable), concerning Option’s or any of its 
Affiliates’ technology, products, business information or objectives and all 
other information or data of Opticon or its suppliers and/or its Affiliates or 
its suppliers, whether or not marked or otherwise identified as confidential 
and which can reasonably be assumed to be confidential. Confidential 
Information includes all records or copies of the Confidential Information 
and all reports or analyses of the Confidential Information or information 
which is based on or derived from the Confidential Information, however 
documented;

 Confidential Materials means all documents, software and other materials 
in any medium or format which contain Confidential Information;

 Control means that a person possesses, directly or indirectly, the power to 
direct or cause the direction of the management and policies of the other 
person, whether through the ownership of voting shares, by contract or 
otherwise, and Controls and Controlled shall be interpreted accordingly; and

2. YOUR UNDERTAKINGS

2.1 In exchange for disclosure by Opticon and any of its Affiliates to you and 
any of the Affiliates of Confidential Information, you and your Affiliates 
undertake to Opticon and its Affiliates: (a) to hold the Confidential 
Information in confidence and to ensure that the Confidential Information 
and Confidential Materials are kept physically and virtually secure at 
all times; (b) to prevent unauthorised use, adaptation, reproduction or 
disclosure of the Confidential Information and Confidential Materials; (c) 
not at any time to disclose or permit to be disclosed the Confidential 
Information to any third party other than, with the prior written consent 
of Opticon and subject to Clause 2.2, to you or your Affiliates' employees, 
directors, agents, consultants and contractors who reasonably need to 
know the Confidential Information; and (d) at all times to keep a full and 
accurate record of all reproductions made of the Confidential Information 
and Confidential Materials and of those persons who have access to it and 
you will provide Opticon with such records immediately upon request.

2.2 You undertake that you will ensure that each separate permitted recipient 
of the Confidential Information shall be bound to hold such Confidential 
Information in confidence in accordance with this disclaimer and, where 
such recipient is not an employee, director, agent, consultant or contractor 
of the Affiliates, you will ensure that such recipient shall enter into a 
written confidentiality undertaking with you on substantially equivalent 
terms to this disclaimer, an executed copy of which shall be provided to 
Opticon. You and your Affiliates agree to be responsible for any breach 
of this disclaimer by any recipient of the Confidential Information and, at 
the sole expense of you and your Affiliates, to take all measures (including 
but not limited to court proceedings) to prevent such recipients from 
prohibited or unauthorized disclosure of any Confidential Information.

2.3 Confidential Information and Confidential Materials may only be used, 
adapted, disclosed or reproduced by you and your Affiliates with the 
prior written consent of Opticon. Where disclosed in electronic form, 
the Confidential Information shall not be permanently stored by you or 
the Affiliates on hard drive, disk or by any other means available for the 
permanent storage of electronic information. Confidential Information 
and Confidential Materials shall not be combined or in any way integrated 
with or into information or materials belonging to any other person except 
with the prior written permission of Opticon.

2.4 You agree that all Confidential Information and Confidential Materials 
provided by Opticon qualifies as trade secrets which fall under the 
scope of the applicable laws in the respective jurisdictions where the 
trade secrets are being disclosed or used. You will treat any Confidential 
Information and Confidential Materials received from Opticon as strictly 
confidential and this information and know-how shall not be disclosed 
to third parties by you without Opticon’s prior and explicit permission 
in writing. You will also not use this information and know-how for any 
purpose other than explicitly agreed by Opticon.

2.5 The provisions of Clause 2 shall not apply to Confidential Information 
which you can demonstrate: (a) was, at the time of its disclosure by 
Opticon, already known to you and in your possession and is free from 
any confidentiality obligation; (b) is in or enters into the public domain 
through no breach by you or any of your Affiliates of this disclaimer; (c) 
has been independently developed by you or any or your Affiliates; (d) has 
been lawfully received by you or any of your Affiliates from a third party 
owing no obligations of confidentiality to Opticon or any of its Affiliates 
in respect thereof; or (e) you or any of your Affiliates is/are required to 
disclose in accordance with Clause 2.6 below.

2.6 Where you or any or your Affiliates is/are required to disclose Confidential 
Information because of a regulatory or legal requirement including, 
without limitation, for the purposes of law enforcement, you will give 
Opticon reasonable prior written notice of the disclosure requirement 
in order to afford Opticon sufficient opportunity to prevent or control 
the manner of disclosure by appropriate legal means. In addition, you 
undertake to only disclose the Confidential Information to the extent that 
such disclosure is required by the regulatory or other authority compelling 
the disclosure.

3. INTELLECTUAL PROPERTY RIGHTS 

3.1 All intellectual property rights in the Confidential Information or the 
Confidential Materials remain vested in Opticon and their Affiliates and 
nothing contained in this disclaimer shall, by express grant, implication or 
otherwise, create for you or your Affiliates any right, title, interest or license 
in this intellectual property, the Confidential Information or Confidential 
Materials. You acknowledge that the Confidential Information embodies 
valuable assets of Opticon and that irreparable harm the exact amount 
of which may be difficult to ascertain could result from unauthorised 
disclosure or use of the Confidential Information. Opticon and its Affiliates 
shall be entitled, without waiving any other rights or remedies, to apply 
for injunctive relief, specific performance or other equitable relief for the 
breach or reasonably threatened breach by you or any of your Affiliates of 
the provisions in this disclaimer. 

4. NO WARRANTY

4.1 Neither Opticon nor its Affiliates make any representation, warranty or 
condition, express or implied, statutory or otherwise, as to the condition, 
quality, satisfactory quality, performance, accuracy, completeness, 
usefulness or fitness for any purpose of the Confidential Information or 
Confidential Materials, which are provided to you on an "as is" basis, and 
all those representations, warranties and conditions are excluded save to 
the extent that such exclusion is prohibited by law. For the avoidance 
of doubt and without prejudice to the generality of this Clause 5.1, any 
projected results which may be contained in the Confidential Information 
supplied by Opticon to you are for indicative purposes only and neither 
Opticon nor its Affiliates nor their respective directors warrant or accept 
liability, in any way whatsoever, for the accuracy of such information.

5. PENALTY

5.1 When you breach this disclaimer, either intentionally or not intentionally, 
this will result in an immediately payable penalty by you to Opticon of 
€ 25,000 per breach. In addition to this penalty, you will be obliged to 
compensate Opticon and its Affiliates for all damages Opticon and/or 
its Affiliates suffer as a result hereof, including for lost profits and lost 
opportunities. Opticon is furthermore entitled to all other recourses it 
may have under applicable laws, including under the statutory protection 
of trade secrets. 

6. MISCELLANEOUS

6.1 Duration: This disclaimer shall continue in force for a period of five 
(5) years from the moment the and shall bind you for as long as the 
Confidential Information remains confidential. 

6.2 Return of Confidential Information: Upon demand by Opticon or their 
Affiliates, which may be made at any time, or immediately if the relationship 
between us ends, you will return or destroy all Confidential Information to 
Opticon and shall not retain any copies of the Confidential Information, 
howsoever stored. Where you have stored the Confidential Information, 
or any part(s) thereof electronically, you will destroy all copies to the 
maximum extent technically feasible. Upon Opticon’s written request, 
you will promptly provide Opticon with written confirmation from an 
authorised officer that this obligation has been fulfilled.

6.3 Waiver: The rights of Opticon under this disclaimer: (i) may be exercised 
as often as necessary; (ii) are cumulative and not exclusive of rights or 
remedies provided by law; and (iii) may be waived only in writing and 
specifically. The delay in the exercise or non-exercise of any such right is 
not a waiver of that right.

6.4 Amendments: Any amendment of this disclaimer shall not be binding on 
Opticon unless set out in writing, expressed to amend this disclaimer and 
signed by an authorised representative of Opticon.

6.5 Governing Law and Jurisdiction: This disclaimer is exclusively governed 
by and will be construed in accordance with the laws of the Netherlands. 
Any disputes arising out of or related to this disclaimer will be submitted 
to the exclusive jurisdiction of the court of Amsterdam, the Netherlands, 
without prejudice to Opticon’s right to bring an action before a court in 
the country in which you have residence or your registered offices. 
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